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The word “aestherics” is commonly used in the legal commu-
nity when discussing zoning and regularions. In recent years,
the concept has become increasingly popular. Cities, towns,
and narional governments have passed ordinances regularing
everything from vegeration planred o the display of goods
on sidewalks, all in the name of “aesthetics.™ Many ques-
tions arise when addressing the fundamental understanding
of “aesthetic regularion.” Whar is “aestherics™? Whart does the
term “aesthetic regularion” mean to our communities and the
environment we live in? Can “aesthetics” promote the public
welfare? Whar is the purpose of an appearance review ordi-
nance? And if aesthetics are important, can they be protecred
by the United States Constitution or used as a sufficient
justificarion for the exercise of police power?

To answer these questions, this paper first addresses the
peneral understanding of the word “aesthetics” and the major
difficulties associated with design review ordinances, also
called architectural ordinances. Recognizing the imporrance
of the visual message given by communiry appearance, the
paper also presents an overview of the purpose of architecrur-
al ordinances. When Justice William Douglas stated: “. ..It
is within the power of the legislature to derermine thar the
community should be beaurtiful as well as healthy, spacious as
well as clean, well balanced as well as carefully protecred,” he
presented the importance of such ordinances to our commu-
nity. Finally, the paper addresses how archirecture is a form
of artistic nonverbal expression prorected in the court of law
under the First Amendment.

Understanding Aesthetics

1. Aesthetics as an English Term

The difficulty of using aesthetics as a basis for land use regula-
tion is thar the meaning of “aesthetics” is unclear to many
people. Perhaps thar is not surprising when we learn that the
term itself is derived from a Greek word that means percep-
tion. The 1970 edition of the Oxford English Dictionary
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defines “aesthetic” as a criricism of raste as a science of phi-
losophy. It is the second definition thar denotes the concept
of beauty: “of or pertaining to the appreciation of criticism of
the beauriful.”® The term has also been defined as “whar is, or

not, pleasing to the sense of sight.™

2. Problem with Design Review Ordinances

One of the knotriest problems that borh design profession-
als and real esrate arrorneys address is the reconciliation of
conflicting design viewpoints between owners, design profes-
sionals, neighbors, and municipaliries. There is a growing
trend in the United States in which the granting or denial of
a building permit can rest entirely on a neighbor or design re-
view board’s subjective aesthetic opinion of the design® The
boards or a planning commission have the power to decide,
based on usually vague standards, whar type of architecrure

can be built in a particular community.

Lack of Enabling Authority for Design Review

The fact thar land use regulations for an “aesthetics only”
purpase is now viewed by most state courts as a proper exer-
cise of police power does not mean thar local governments in
every state are free ro fashion aesthetic-based design review
programs. This is because of “Dillon’s rule,"which states that
local governments have no inherent powers, but are limited to
those powers granted by the stare constirution or legislature.®
Absent of a stare constitutional or staturory grant of addition-
al “home-rule” authority, which would give local government
broader powers of self-government, courts construe Dillon’s
rule to require strict adherence to the scope of land use regu-
larion and procedures established by the srare.”

Vague, Meaningless Standards
Lack of clarity or certainty in the language of regulation
violates the “void for vagueness” doctrine, derived from the

constitutional right to notice under the due process clause of



the Fourteenth Amendment. The purpose of this due process
right is to limit the arbitrary implementation of the law.® For
design review ordinances ro be valid, their language must be

clear enough to prevent violarion of the right to notice.

3. Overview of Architecture Appearance Review Purpose
Archirecrural appearance review ordinances recognize that vi-
sual images are powerful statements. The shape, arrangement,
color, and texture of residential, business, and institutional
structures are assembled into a statement abour a particular
neighborhood or community. Architectural review ordinances
have been creared to shape images in number of ways:*

+ To prevent the construction of buildings which are excessively
different from nearby buildings... This form of control is princi-
pally suburban. It is frequently used to protect existing mid-and
upper-level income, single-family neighborhoods from intrusion
of radically different archirectural design.

+ To prevent construction of buildings that are excessively similar.
This form of architectural control is also a suburban concern,
originally with the explosive growth of tract housing in 1950s.
The ordinance is principally aimed ar preventing the monotony of
the same or similar home design in large subdivisions.

* To preserve the architecrural style and integrity of an histaric
district. This form of architecrural control is to prevent the
destruction of historic buildings within a district and require char
new construction therein conforms to the districe’s historic style.

+ To preserve architecrural fearures of a particular building desig-
nated as a landmark. The most prominent example of this form of
review is the preservation of Grand Central Station in New York

City.?

s To create an architecrural style within a district. This use of ar-
chitectural review generally requires an agreement in the incipient
stage of community development, and may be both a suburban

residential and business district concept in application.

* To create urban space, such as mini-parks and plazas that arcract
(desirable] users. Recent studies have shown that with proper
architectural deign, urban plazas and mini-parks can be made
more inviting to city residents for lunching, meeting, and recreat-
ing. This “people activity,” in turn, makes the urban area more

interesting and safe.

+ To create entrance districts along transportarion corridors. This
type of appearance review program seeks to create a favorable
impression and recognizes the shared visual experience of enter-

ing a ciry.

In an attempt to miti gate deepening financial problemsin the late
19605, Penn Central Rallroad sought to develop air rights over Grand
Central terminal and hired Modermist architect Marcel Breuer to
design a tower above the terminal. Breuer's proposal, shown above,
elicited widespread outcry from groups throughout thecity and the
LLS, Supreme Court ultimately ruled in favor of New York City. This
ruling established the legitimacy of historic preservation concerns
within the law.
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Use of the Police Power to Promote Aesthetics

Inirially, the courts were openly hostile to zoning thar was
based even partially on aesthetic considerations. The belief
was that “beauty is in the eye of the beholder,” thus regula-
tions rhar were based solely upon aesthertic considerarions
were usually held invalid. Those courrts thar were not openly
hostile to aesthetics usually relied upon nonaestheric reasons
for upholding regularions grounded in aestheric morivation.
The most popular nonaestheric general welfare justificarion
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was, and still is, the protection of property value.
positive reaction to aestherics emerged afrer Berman v. Parker
(1954)."* Courrs increasingly upheld regulations based only
partially on nonaesthetic concerns, usually including aesthetic
considerations as dicta. Gradually, aesthetics as a sufficient
justificarion grew in acceprance.”

The Court’s acceprance of aestherics interests as a legiri-
mate scope of police power on land use and development went
through three major phases: Early-Period Doctrine, Middle-
Period Doctrines, and Modern-Period Dloctrines.

Early-Period Doctrines
Early court decisions generally held thar aestheric interests
were beyond the lawful scope of police power regulation.
Courts objected to regulation for aesthetic purposes on the
ground thar such regularion involved an atrempr to secure
some benefit for sociery, rather than protecting health, safety,
morals, or general welfare.

Early court decisions also objected to aesthetics as a basis
for regularion on the grounds thar aesthetic values were a
purely subjective marter of individual raste and, therefore, an
arbitrary and capricious standard upon which to base regula-
tion." This view is reflected in an early decision (1925) of the
Ohio Supreme Court. A city ordinance limirting a particular
districr to single or two-family dwellings was held invalid

since it was based on purely aesthetic consideration.’

Middle-Period Doctrines
Dwuring the 1930s, state courts clearly moved towards ac-
ceprance of aesthetics as a basis for regulation, at least when
such restrictions were supported by some other traditional
nonaestheric purpose. This trend was heralded by a few early-
period decisions, which upheld aesthetic restrictions on land
use by relating the restrictions to furtherance of health, safery,
or morality. Such decisions relied on tradirional notions of
public purpose in order to circumvent the prohibition of early
period aesthetic doctrine.

While courrs continued to refer to the inherent subjectiv-
ity of aestherics and their unwillingness to act as ar critics in

ruling on the reasonableness of aesthetic restrictions, virtu-
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ally all states came to embrace the middle-period aestheric

doctrine.'

Modern-Period Doctrines

In the 1960s, state courts began moving towards full recogni-
tion of aesthetics as an independent public purpose for the
regulation of land use. As concern for environmental quality
became a narional goal, courts increasingly came to expresshy
accept the general welfare interest in maintaining and creat-
ing a visually pleasing environment as a legitimare basis for
land use regulation. The opinion of the Supreme Court in
Berman v, Parker (1954),7 although involving the power of
eminent domain, was frequently cited by state courts grant-
ing greater recognition to the legitimacy of aestherics in land
use regulation. Upholding the validity of an urban renewal

project, Justice Douglas’s majority opinion stared:

The concepr of the public welfare is broad and
inclusive. The values it represents are spirirual as
well as physical, aesthetic as well as monerary. It
is within the power of the legislature to determine
thar the community should be beautiful as well as
healchy, spacious as well as clean, well balanced as
well as carefully patrolled.'®

In Peaple v Stover (1963),"" one of the first state court
decisions to indicate that aesthetic interests were entitled to
full recognition as an independent public purpose, the New
York Courr of Appeals upheld a prohibition on the hanging
of clotheslines in front yards. Acceprance of aesthetics asa
legirimate independent basis for regulation soon followed in
larer court decisions in New York and other stares.*®

Free Speech and Expression in Land Use Law

The First Amendment to the U.5. Constirution provides
“Congress shall make no law respecting an establishmenr of
religion, or prohibiting the free exercise thereof’ or abridg-

ing the freedom of speech, or of the press; or the right of the
people peaceably to assemble, and to petition the Government
for a redress of grievances.”

Examination of the First Amendment rights in cases
involving symbolic, non-verbal expression suggests that racher
than conducr a thorough threshold analysis, courts favor a
presumption of validiry and a focus on the nature of the “pro-

U Tt is clear from the outset that architec-

tected expression.”
ture is not a traditional form of protecred expression. At the
same time, when one considers the multicude of nonverbal
forms of expression accorded First Amendment protection,

it is difficult to argue thar a house designed by Frank Lloyd









